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1

(Case called)

2

THE COURT :

3

This is in the matter of the United States of America

4

All right.

Everybody may be seated.

against Lisandro Antonio Tavarez-Guzman and Jose Minaya.

5

Mr . Aravind is here for the government.

6

here for the defendant Guzman and Ms. Sarafa is here for

7

Mr . Minaya.

8

9

Mr. Flood is

I guess first we ought to hear the argument that is
going to be presented by Ms. Sara fa unless you, Mr. Flood, want

10

to get out of here in a big hurry, I think you ought to hear

11

what happens.
MR. FLOOD:

Of course, your Honor.

14

THE COURT:

Okay.

15

MS. SARAFA:

16

THE COURT:

12
13

17
18

lid like to hear

her.

Fine.

Ms . Sarafa.

Thank you, your Honor.

I ' ve read your motion papers and I am very

familiar with this, so go ahead.
MS. SARAFA:

I wontt repeat everything in the motion

19

papers, judge.

20

disclaimer.

21

unusual cases have landed in your Honor i s courtroom, so I am

22

here a lot arguing on motions but I want to put it in context .

23

I do feel that I should start with a bit of a

I feel that it just so happens that my two most

In nearly 15 years as criminal defense attorney

24

including working as an assistant federal public defender and

25

handling hundreds of federal drug cases live never actually
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1

made a discovery request as extensive as this one.

2

reason I have is because this really isn't the typical case.

3

In the typical case a package seized at the time of an arrest

4

and field tested typically will come up positive and then a lab

5

test will confirm that and show
THE COURT:

6

And the

First of all now, by what you are saying

7

you are creating an impression that the test was "negative ll

8

There was testimony we all know now in the grand j ury that

9

allegedly the field test was negative but the government tells

,

10

us -- and I have no reason to question the government - -

that

11

the witness who testified in the grand jury was not the chemist

12

who did the test and that in fact the first test was "weak

13

positive 11

•

Now, if I misstate addressing in this instance

14

15

Mr. Aravind, the prosecutor, have I misstated, Mr. Aravind, at

16

all?
MR. AVARVIND:

17
18

No, your Honor.

That is precisely what

happened.

19

THE COURT:

20

MS. SARAFA :

Okay Go ahead.
Judge, I do want to clarify the facts
I don ' t know if they

21

because the government has stated that

22

identify the witness who testified in the grand jury.

23

THE COURT:

They haven ' t so far as I know but they're

24

not required to cause if that witness testifies you'll get the

25

material as 3500 material at trial and you'll be able to
SOUTHERN DISTRICT REPORTERS, P.C.
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cross-examine that witness.
MS. SARAFA:

2

The government has now made it

Right.

3

clear that there were actually two field tests.

4

was conducted by an ICE agent and one was conducted by the DEA

5

and it's not clear whether the OEA test was conducted by the

6

chemist who actually did the GeMS tests that were done later.

7

I believe one

But what I want to emphasize is that this is an

8

unusual situation where even a weak positive if we accept that

9

is a weak positive and then the subsequent lab tests showed

10

mere traces of heroin.

11

heroin it showed traces of other controlled substances such as

12

cocaine, morphine and other items that are listed in the, on

13

the front of the chemist's work sheet.

14

raise a real possibility that the testing results are the

15

result of contamination or possibly examiner bias.

16

And in addition to the mere traces of

And these circumstances

I think that the government has produced, they

17

previously produced prior to my motion the underlying data for

18

the November 30 GCMS test.

19

data.

20

21
22

THE COURT:

On Monday I received the underlying

Wait a minute.

Look, you make statements

but let's be sure you are accurate.
Exhibit A to the government ' s response to your motion

23

the date on the first page of Exhibit A is November 29, 2010,

24

not November 30.

25

MS. SARAFA,

Right.
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THE COURT:

1

So when you say November 30 I don ' t know

2

where you are getting that November 30th from.

3

November 29 and as a matter of fact so far as I can tell you've

4

received 96 pages of laboratory notes.

5

brief says approximately 100 but the exact number is 96 pages.

MS. SARAFA:

6

It says

The government in its

Judge, the government provided one page

7

of discovery for the November 29 test.

That was a single sheet

8

of -- prior to Monday that was a single chromatogram.

9

balance of the documents relate to the November 30th test GeMS

The

10

test of the substance.

11

underlying data for the November 29 test.

12

not to date produced any material related to either of the

13

field tests.

On this week the government produced

14

And I do want to address --

15

THE COURT:

16

Where in Rule 16 does it say that what you

want you are entitled to?
MS. SARAFA:

17

The government has

Read me that part of Rule 16.

The materiality component of Rule 16,

your Honor.

19

personal injury case and an individual had been injured by a

20

crane, the plaintiff would be requesting from the crane

21

operator

22

23
24

25

I was thinking about this.

If this were a

18

THE COURT:

That is just the point.

What you want to

do is you want to turn this into a civil lawsuit.
MS. SARAFA:

That's not true, your Honor.

What I want

to do is I want to ensure that my client whose liberty is at

SOUTHERN DISTRICT REPORTERS, P.C.
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1

stake here who is facing a five year mandatory minimum is being

2

prosecuted based on reliable testing results.

3

seen so far indicates that there are genuine questions about

4

the reliability of these results.

5

significant that the government has changed its position with

6

respect to the result of the field test and that's particularly

7

significant given the notation on the DEA intake form that had

8

field tested positive for heroin.

9

a weak positive.

And what we've

I think it ' s very

That's not even qualified as

It just says it tested positive.

The agent

10

subsequently testified in the grand jury that it was a negative

11

test.

12

So you know we have a criminal complaint saying it was

13

negative, a DEA intake form saying it was positive, a grand

14

jury testimony saying it was negative and now after I file my

15

motions the government's representation saying it was a weak

16

positive.

17

itself, no contemporaneous documents.

18

I have those contemporaneous documents of the field test

19

because of the OEA intake form and because it raises the

20

possibility of examiner bias.

21

All along I have no documentation of the testing
And it's important that

So this information it's not a fishing expedition.

22

This is not something that I would demand in a regular case but

23

in under these circumstances, under these circumstances this

24

information is absolutely material to the defense and it's

25

necessary to evaluate the reliability of the subsequent lab
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2
3
4

5

testing.

In addition -- so that goes to the underlying data for
the field test and I specified
THE COURT:

Now, I am sure that you read the

government's brief, right?

6

MS. SARAFA:

7

THE COURT:

Yes, your Honor.
The top of page 11 of the government's

8

brief they write in the last sentence of the first full

9

paragraph at the top of page 11:

10

Moreover, if the defendant wishes to challenge the

11

identification of the substance in the package it ' s available

12

for testing by a qualified expert so the government's telling

13

you you can go ahead and test it.

14

the name of their expert.

15

MS. SARAFA,

16

THE COURT:

The government's told you

Right.
The government's going to give you reports

17

from t h e i r expert.

18

other discovery.

19

Shirley George.

20

which troubled me and this is in your brief .

21

expert Janine Arvizu, A-R-V-I - Z-U, states that nthere is no

22

evidence that the laboratory ' s contamination control policies

23

and practices would have been sufficient to prevent or identify

24

contamination with origins any place except in one of the

25

extraction solvents.1t

You've got these 96 pages.

You ' ve got the

You know that the forensic chemist here is
Your expert makes such statements as these
Defendant ' s

What is the converse of that?

SOUTHERN DISTRICT REPORTERS, P.C.
( 212 )

805-0300

Why does

8

Argument

183AAGUZA

1

the government have to say it proved in the first instance that

2

there was no evidence?

3

MS. SARAFA:

4

THE COURT:

5

MS. SARAFA:

Your Honor, what -That there is evidence.
We should not be required and I think

6

it's clear under Crawford and Melendez Diaz that we are not

7

required to simply accept the DEA analyst --

8

THE COURT:

9

MS . SARAFA:
THE COURT:

10

11

It does, your Honor.
They're telling you that Susan George who

did the test is going to testify.
MS. SARAFA:

12

13

This has nothing to do with confrontation.

Shirley George will testify to the

testing results.

14

THE COURT:

15

MS. SARAFA:

What does that have to do with Crawford?
In order to cross-examine her, okay, and

16

this goes both to any potential trial testimony as well as a

17

potential 702 challenge to the admissibility of the expert

18

testimony_

19

her about all of the procedures and practices that she

20

undertook including for instance calibration of the instrument,

21

any steps that were taken to prepare --

We need to be able to -- welre entitled to question

THE COURT:

22

You can cross-examine her about that but

23

you are not entitled to discovery about that in a criminal

24

case.

25

committee of criminal rules of judicial conference.

You are making up different rules.

SOUTHERN DISTRICT REPORTERS,
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1

had a two day meeting at our last conference concerning Rule

2

16.

Rule 16 doesn't cover what you want.

MS. SARAFA:

3

Judge, Rule 16 entitles the defense to

4

all the documents in the possession, custody and control of the

5

government that are material to the defense, to the preparation

6

of the defense.

7

I want to emphasize chat this is not a fishing expedition and

8

this is not a request and I am not submitting standing here

9

today that this is something that the Court should order in

It's a very broad standard and this is not --

10

every single case.

11

given the particular series of events and test results that we

12

have it's absolutely appropriate for the government to produce,

13

for example, the instrument logs and any documents that

14

Ms. George may have produced in preparing the sample for

15

testing on that particular machine.

16
17

We have no way of eliminating the possibility of
contamination and I address your

18

THE COURT :

19

MS . SARAFA:

20

THE COURT:

21

I'm having, however, that in this case

Why is this different than any other case?
Because it shows, your Honor
In every case there could be

contamination.
MS. SARAFA:

22

There could be but normally the

23

government is able to, usually, you get a lab report that is

24

able to quantify the amount of the substance in the tested

25

package.

Here, they can't even quantify it.

And not only is

SOUTHERN DISTRICT REPORTERS, P.C.
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1

it unquantifiable because it's mere traces but there are mere

2

traces of other controlled substances.

3

And, your Honor, the GeMS technology is such that it's

4

entirely possible that traces of prior test results reside in

5

the instrument and that's why it's extremely important

6

THE COURT:

7

MS. SARAFA:

8
9

10
11

12
13

Isn't that true in every case?
It ' s critical in this case because all we

have is a result that shows mere traces.
THE COURT:

And let me address

If you know that now why can't you

cross-examine about that?
MS. SARAFA:

I can cross-examine her.

What I am

asking for is information
THE COURT:

What you're asking for is for me to add

14

the number ten to Rule 16 and make it Rule 26 of the Civil

15

Rules of Procedure relating to discovery in civil cases.

16

That's what you are essentially asking for.

17

MS. SARAFA:

I am asking for information that is

18

necessary that I would need to submit to an expert to then

19

evaluate, to determine whether or not the practices and

20

procedures undertaken in this case as relate to the testing of

21

this subject package were sufficient to ensure the reliability

22

of the result and I want to address the retesting suggestion of

23

the government.

24

25

THE COURT:

It's not a retesting suggestion.

They're

telling you that if you want to challenge the identification of

SOUTHERN DISTRICT REPORTERS, P.C.
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1

the substance in the package it is available when they say for

2

retesting or testing by your side by a qualified expert.

3

want that, they're giving it to you.

4

you want.

5

MS. SARAFA:

You

I don't know what else

Judge, this package has been tested as

6

least four times now.

Samples have been extracted from it on

7

apparently four occasions.

8

in which it's highly possible that a package could be

9

contaminated.

The sampling process is a process

So retesting is not a viable option for the

10

defense at this poine because the package has already been

11

through so many different hands and it's been tested so many

12

times that the possibility for contamination is great.

13

retested it then we would not be able to ensure the reliability

14

of those results because of the uncertainty related to what has

15

taken place previously.

16

the defense.

17

If we

So retesting isn't a viable option for

What we ' re asking for is simply the documents that the

18

government is in the sale po ssession of that relate to the

19

preparation of the sample and the preparation of this

20

instrument for testing as well as contemporaneous audit and/ or

21

inspection reports of the lab.

22

request under the particular facts here.

23

That I submit is a reasonable

And I also want to emphasize that the g overnment has
I think that you

24

produced -- let me j ust back up for a second.

25

know we were to exami ne Shirley George with respect to her
SOUTHERN DISTRICT REPORTERS.
(212) 805-0300

P.C.

12

Argument

183AAGUZA

1

sampling procedures and her preparation of the instrument for

2

testing of this package.

3

of Criminal Procedure we would be entitled to production of any

4

documents, any writings of hers that relate to the subject

5

testimony .

6

interrupt the proceeding in order to have those produced.

7

so part of what I am asking for here is anything that that

8

chemist has produced in writing related to the testing of the

9

package here.

Under Rule 26.2 of the Federal Rules

And so if any such documents exist we would have to

I think it makes sense in the interests of

10

preparation and not interrupting testimony in order to have

11

those produced.

12

And

THE COURT:

Well, now, okay.

Let's move to Rule 26.2

13

of the Criminal Rules.

14

a half years since I have been here they supply 3500 material

15

at least the day before.

16

most cases they supply 3500 material more than one day before.

17

I don't see any reason that there'd be any difference with 26.2

18

material than there is with 3500 material .

19
20
21

In the Southern District for the 27 and

In every case I've ever tried and in

Am I correct, Mr. Aravind, that you would supply the
3500 material at least a day before?
MR. AVARVIND:

Yes, your Honor.

And given the volume

22

of the documents we would certainly produce that even a day

23

earlier than that.

24

25

THE COURT:

Yes, you'd produce the 26.2 material

earlier too?
SOUTHERN DISTRICT REPORTERS,
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MR_ AVARVIND,

1

Yes_

26.2 (A) states if the first

2

sentence, after witness other than the defendant has testified

3

on direct-examination the Court on motion of a party who did

4

not call the witness must order an attorney for the government

5

to produce for the examination and use of the moving party any

6

statement of the witness that is in their possession and that

7

relates to the subject matter of the witness ' testimony.
THE COURT:

8

9

Well, that ' s a codification of 3500,

right?

10

MR. AVARVIND:

11

THE COURT:

12

That's right, your Honor.

And you'd give that a couple days ahead of

time.

13

MR. AVARVIND:

14

THE COURT:

15

MS. SARAFA:

Yes, your Honor.

Okay.

Make your next point, Ms. Sarafa.

Judge, I just want to emphasize the need

16

because it may have gotten lost in the argument here, the

17

underlying data with respect to the field tests because the

18

government hasn't produced anything with respect to the field

19

tests and I do believe we're clearly entitled to that.

20

I want to also address the requests for officer

21

identification as well as vehicle identification.

22

government suggests that my requests to identify the law

23

enforcement officers who were present at the --

24

25

THE COURT:

The

When did the rule change and when did it

become the law that they have to produce a list of their
SOUTHERN DISTRICT REPORTERS, P_C_
(212)

805-0300

14
Argument

183AAGUZA

1

witnesses?

2

MS. SARAFA:

I am not asking for a list of their

3

witnesses, your Honor.

4

eyewitnesses to the alleged crime.

5

in the custody of the government and that information is

6

necessary for defense investigation.

7

apparently, of this.

8

one reason that we have requested early on the identification

9

of the law enforcement vehicles here because many of those are

10

I am asking for a list of the

That information is solely

There is no video,

And an, actually, the issue of video is

outfitted with cameras.

11

THE COURT:

12

are not getting it.

13

MS. SARAFA:

That is c l early not discoverable and you
Don ' t waste your time.

Your Honor, I think the identities of the

14

individuals who were present at the time is absolutely relevant

15

and necessary -THE COURT:

16

The test is not whether something is

17

relevant.

The test is whether it ' s required to be supplied

18

under Rule 16.

19

names of its witnesses.
MS. SARAFA:

20

21

witness list.

22

events.

25

position.

I am not asking for the government's

Judge , these are the eyewitnesses to the alleged

Several more people were present.
THE COURT :

23

24

The government is not required to supply the

OK.

I made my point.

I understand your

Move on to the grand jury minutes .
MS. SARAFA:

The grand jury minutes, your Honor, we

SOUTHERN DISTRICT REPORTERS, P.C.
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1

have requested inspection of and disclosure of because of the

2

irregularities in the testing here and we don't know exactly

3

what was presented to the grand jury_

4

according to the government incorrect information was submitted

5

to the grand jury about the results of the first drug test.

6

But now we ' ve also learned that there was a second field test

7

that resulted in "a weak positive " that, apparently, was not

8

revealed to the grand jury.

9

what was provided to the grand jury in connection with the

10

We now know that

And we also don't know exactly

subsequent lab testing.

11

From what we ' ve been able to see, the November 29 lab

12

test i ng it appears to have been something of a preliminary

13

test.

14

doesn't appear in the forensic chemist work sheet which is, you

15

know, that work sheet should document every test that was done

16

on the substance.

17

review result.

18

testimony that was presented to the grand jury may, in fact,

19

have been misleading or deceptive about the results of the more

20

comprehensive tests that were done later and that ' s why it's

21

important to inspect the precise testi mony that was provided.

It was not signed off on or reviewed by supervisors.

It ' s not a final

And so I think it's questionable wh ether the

THE COURT:

22

So i t ' s not in there.

It

And you say in your motion papers that you

23

want to reserve the right to make additional motions.

24

Originally, today was to be a motion date, not an argument on

25

this.

What other motions do you want to make and when do you
SOUTHERN DISTRICT REPORTERS, P.C.
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1

want to make them?

2

MS. SARAFA :

Your Honor, I reserve the right to make

3

additional motions based upon the production o f additional

4

discovery or information that ' s disclosed perhaps through

5

inspection-THE COURT :

6

What does that mean?

7

an open end forever?

8

motions under the rules, don't I?

I have a right to set a close date for

MS. SARAFA:

9

We are just leaving

Yes, your Honor.

I mean I just received

10

for instance the underlying data for the November 29 test.

11

haven ' t had an opportunity to have my expert review that.

12

mean that could for instance affect the motion to inspect the

13

grand jury minutes.

14

THE COURT:

15

here.

I
I

What you want is a constant moving target

It just moves on and on and on into the future.
MS. SARAFA:

16

At this point let me be clear.

At this

17

point I don't have in mind any additional motion that I intend

18

to make.

19

All I am saying is that as additional information

20

21

I am not asking for a subsequent motion deadline .

THE COURT:

made by the defendant?

22

MS. SARAFA :

23

THE COURT:

24

MS. SARAFA:

25

Is there a motion relating to statements

To statements made by the defendant?
Yes.
I accept the government's representation

that those have all been provided.

If not,

I would expect that

SOUTHERN DISTRICT REPORTERS, P.C.
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would be produced.
THE COURT:

2

3

Argument

those?

4

MS. SARAFA,

5

THE COURT,

6

No, your Honor.
Is there a motion to suppress physical

evidence?

7

MS. SARAFA,

8

THE COURT,

9

Well, there is no motion to suppress

No, your Honor.
Is there a motion to suppress

identification?

10

MS. SARAFA,

11

THE COURT,

12

MS. SARAFA:

No.
Thank you.
I do anticipate and I've made it clear in

13

my papers that there will be motions in limine and I'll make

14

those at the appropriate time.

15

THE COURT:

16

MS. SARAFA:

17

THE COURT:

18

That's different.

Mr. Aravind, you apparently have an awful

lot to account for here.
MR. AVARVIND:

20

THE COURT:

material should be denied briefly and succinctly.
MR. AVARVIND:

23

will attempt to do so.

25

I do, your Honor.

Tell me why her requests for the discovery

22

24

Thank you.

Thank you.

19

21

OK.

Briefly and succinctly, your Honor, I

Contrary to the defense's view this is not an unusual
narcotics case .

What is unusual about this case is the quality

SOUTHERN DISTRICT REPORTERS, P.C.
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1

of the heroin in the package.

2

papers, the co-defendant met with a confidential source, gave

3

him a sample.

4

Subsequently, the two defendants met with the confidence source

5

and they had a discussion.

6

transaction, a drug transaction.

7

transaction.

8

was a transaction about drugs.

9

day.

10

As you are aware from our motion

That sample tested positive for heroin.

That discussion was about a heroin
It wasn1t about a baking soda

It wasn1t a transaction about fake heroin.

It

And that's what happened that

This is a typical case and the law enforcement

11

response to this case was typical.

12

field test and that field test is a preliminary test.

13

they got the results of that test it turned out to be a weak

14

positive.

15

16

THE COURT :

Okay .

Stop for a second.

When

The sample, the

first thing you mentioned, was that tested?

17

MR. AVARVIND:

18

THE COURT:

19

MR. AVARVIND :

20

THE COURT:

21

MR. AVARVIND:

22

THE COURT:

23

The agents conducted a

That was tested.

And what was the result of that?
That was a positive test for heroin .

Not weak positive but positive.
Positive, correct.

All right.

Now, the second test was the

weak positive.

24

MR. AVARVIND:

25

THE COURT:

So then we get to the package.

All right.

That is the second test.
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MR. AVARVIND:

2

THE COURT:

3

It was weak positive .

MR. AVARVINJ :

5

MS. SARAFA:

6

just want to clarify_

7

on November 23?

9
10
11

MR . AVARVIND:

MS. SARAFA:

Now your representation is that the first

test was positive?

THE COURT:

17
18

We're talking about the day of the

defendant ' s arrest, correct.

13

16

Could we -- I

Are we talking about the package seized

MR. AVARVIND :

15

Go

So that was a weak positive.
Your Honor, I am sorry.

12

14

All right.

ahead.

4

8

Correct.

Let me take a step back.

Let's try and get this straight.

Make

your presentation, will you please.
MR. AVARVIND:

All right, your Honor.

I apologize.

Let me try to make this a little more clear.

On November 17th the co-defendant Mr. Tavarez-Guzman
gives the confidential source a sample of heroin.

19

THE COURT:

Was that tested?

20

MR. AVARVIND:

21

THE COURT:

22

MR. AVARVIND:

That was tested positive for heroin.

Go ahead.

Continue.

Six days later on November 23rd, the

23

day of the defendantts arrest, the defendants meet with the

24

source and an undercover.

25

defendant attempts to throw the package under the minivan.

They were arrested that day.
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1

That law enforcement that day does a field test of the package.

2

That field test turns to be a weak positive.

3

On the 29th that package is then sent to the DEA lab

4

and Shirley George, the DEA chemist, replicates that field

5

test.

She does a number of tests.

6

test.

That test, a preliminary test, shows a weak positive for

7

the presence of heroin.

8

tests including the GeMS, the gas chromatography mass

9

spectrometer test that produces a result that shows the traces

10

of heroin.

11

traces of heroin.

12

The first test is a field

She then does a series of confirmatory

She does a number of other tests, all which confirm

So, that ' s what this case is about.

The package

13

contained heroin.

14

law the defendant can be convicted of possession and conspiracy

15

with just traces of heroin in the package.

16

about this case is the defendant's request for a discovery.

17

The requests for discovery is unprecedented.

18

little case law cited by the defense's brief to support her

19

motion.

20
21

It contained traces of heroin and under the

What is unusual

There is very

Melendez Diaz is a compensation clause case and your
Honor is correct it does not change the playing field .

22

THE COURT:

Melendez Diaz has nothing to do with this,
The Melendez Diaz is a chemical case where

23

nor does Crawford.

24

the chemist didn't come to testify.

25

with it .

That has nothing to do

Your chemist is going to testify, isn't she?
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1

MR. AVARVIND:

2

THE COURT:

3

Ms. George is going to testify.

Forget Crawford and Melendez Diaz doesn't

have any application here.
MR. AVARVIND:

4

(1)

We will provide the defendant according

5

to the Rule 16

6

in sufficient detail exactly what procedures Ms. George

7

undertook to test the package.

8

material already even though it's not cognizable under Rule 16.

9

We started that process because we know, your Honor, it sounds

10

like this case is going to go to trial and Ms. George is going

11

to testify, so let's produce some of the documents ahead of

12

time.

13

(A)

Go ahead.

(G) her expert opinion that will layout

We've produced some of this

We do not however believe it's appropriate to produce

14

every single document in connection with the DEA lab to support

15

in an impermissible fishing expedition into the chance, the

16

possibility that there is traces, that there is contamination

17

of the DEA lab.

18

Your Honor, I think at the trial Ms. George is going

19

to sit and she is going to testify and Ms. Sarafa and Mr. Flood

20

if he chooses to do so can cross-examine her to their hearts t

21

delight about exactly what procedures she took to test the

22

package.

23

24
25

THE COURT :

Can you guarantee you wontt object to

their request for cross-examine?
MR. AVARVIND,

I may object to be a few of them.
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1

Honor, I just want to talk about a couple of points because I

2

know you ' ve read our papers.

3

that are very important for the government's position.

4

A couple points where I think

First is about the field testing.

The first test is a

5

preliminary test.

6

rely on at trial to show the presence of heroin in the package.

7

The field test is Marquis color test.

8

a sample on a piece of paper and the paper changes color.

9

spoken to my case agent.

It is not the test that the government would

The agents go, they put

He doesn't have the paper.

I ' ve

They

And the reason why they don't keep the

10

don ' t keep the paper.

11

paper is it's a preliminary test.

12

they do in every single narcotics case in this district, takes

13

the package and they do a number of tests.

14

were traces of heroin, the chemist did all those tests and

15

determined that there were traces of heroin in the package.

16

She complied just as in every single typical narcotics case.

17

But Ms. Sara fa claims that they ' re taking different positions

18

with respect to the :ield testing and we're simply not.

19

position is the following:

20

Ultimately the DEA lab, as

Here, because there

The field test is a preliminary test.

Our

The test that

21

we would rely on at trial is the ultimate lab test, here, the

22

GeMS test and the other tests that the certified lab chemist,

23

Shirley George, conducted.

24

Your Honor, I am happy to answer any questions you

25

have about the particular discovery issue otherwise I would
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like to move on to --

2

THE COURT:

3

MR. AVARVIND:

Move on.
With respect to the officer and the

4

witness identification, Ms. Sarafa is asking for a witness

5

list.

6

enforcement vehic l es that were present during that day,

7

i ndividuals that were present during that day are all

8

government witnesses.

9

and there is simply no requirement under Rule 16 that we

The driver ' s -- the plates that were on the law
the

They ' re all law enforcement witnesses

10

provide that material to the defense even before we set a trial

11

date.

12

With respect to the grand jury minute,s your Honor, we

13

have provided, I think in sufficient detail, what happened in

14

the grand jury_

15

permitted to get the grand jury materials.

And for that reason alone the defendant is not

16

What the case agent who would testify at this trial

17

would say is that he testified to the grand jury that it was

18

negative for heroin out of an abundance of caution, that the

19

initial field test was negative.

20

time - -

21

THE COURT:

22

MR. AVARVIND:

It was at that point in

So he did tell the grand jury that?
He did tell the grand jury it was

23

negative and Ms. Sarafa can cross-examine him about that at

24

trial.

25

told what happened.

But that ' s a l l that's permitted under the law.
He testified.

We've

He testified for a reason.
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1

In the grand jury he testified that it was negative for a

2

reason.

3

the presence of heroin.

4

And then we did a confirmatory lab test that showed

THE COURT:

Okay.

Now, I have one additional question

5

for you and then I want you to conclude.

6

discovery materials, if any, are you going to supply to

7

Ms. Sara fa absent any order by the Court?

8

9
10

11
12

MR. AVARVIND:

14

THE COURT:

17
18

You are going to supply the 3500 material

MR. AVARVIND:

orders it, we will.

16

I have --

now before trial?

13

15

The government will certainly provide

3500 material as is required before trial.
THE COURT:

What additional

No.

Before trial.

No.

Whenever your Honor

I don't have the authority.

Check 3500.

MR. AVARVIND:

We will produce it on the Thursday

before trial.
THE COURT:

If I had the authority I might do
It's up to

19

something completely different than I normally do.

20

you to turnover the 3500 material.

21

to order the 3500 to be turned over after direct-examination.

I only have the authority

22

Now, when are you going to supply it before trial?

23

MR. AVARVIND:

The practice of our office is to

24

produce it on the Thursday or the Friday before trial.

25

happy to produce it on the Thursday before trial.
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1

THE COURT:

That's the 26.2 material too?

2

MR. AVARVIND:

3

THE COURT:

Correct.

Good.

Okay.

But you didn ' t answer my

4

question.

My question is, what additional discovery material

5

are you going to supply besides the 3500 material?
MR. AVARVINJ :

6

I will check with the lab at the Drug

7

Enforcement Administration to see if there were any other

8

results.

9

reflects one test that was done, the results of the test.

I received yesterday a single sheet of paper that

10

will produce that to defense today_

11

all that the DEA has in terms of --

12
13
14

15

THE COURT:

I

As far as I know that is

Well, you are also going to submit and

produce the expert report of the chemist, aren't you?
MR. AVARVIND :

Yes.

And we're in the process of

drafting that now.

16

THE COURT:

When will that be produced?

17

MR. AVARVIND:

I assume that if your Honor would set a

18

trial date we would produce that material in advance of that

19

trial date.

20

THE COURT:

21

MS. SARAFA:

22

THE COURT:

23

(Pause)

24

MS. SARAFA:

25

When do you want to go to trial?
If I may confer with counsel, your Honor?
Sure.

Judge,

Confer.

I think we would request a trial

date in early December.
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1

THE COURT :

2

MS. SARAFA :

3

THE COURT:

Early December?
Yes.
Those folks are in custody, aren't they?

4

You want to wait till December?

5

with me if it's okay with you.

6

That's a firm trial date, December 5.

7

All right.

All right.

Okay.

It's okay

December 5th for trial.

Okay.

So get the lab chemist's expert report to

8

the defense then no later than November the 1st and supply any

9

3500 material for the 26.2 material no later than December 1st

10

and if there is any Brady material that's to be turned over

11

immediately.
My ruling on the motion is as follows:

12

All right.

13

The motion for additional discovery is denied.

The

14

government has indicated in its response to the motion that

15

they have supplied, put this in their moti on papers already 96

16

pages of laboratory notes.

17
18
19

Mr. Aravind just indicated that he is going to supply
even more laboratory material later today.
The expert's report of the laboratory chemist whose

20

name is Shirley George is to be produced n o later than November

21

1, 2011, which gives the defense five weeks to study it and to

22

confer with their expert concerning same .

23

The government is not required to supply the names of

24

witnesses or the license plates of whatever males were present

25

when the arrests were made.

There has been no particularized
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1

showing or need for the grand jury minutes.

2

has been no particularized need the motion for the grand jury

3

minutes is denied.

4

And since there

There are to be no additional substantive motions

5

because there is not going to be a motion to suppress

6

statements of physical evidence or any identification.

7

there are motions in limine relative to the trial they're to be

8

made and submitted no later than the close of business November

9

28th.

10

If

Those are the rulings by the Court on the motion.

11

I ' ll see you for trial on December 5th.

12

materials and the request to charge to me no later than the

13

close of business December 1.

14

Thank you very much.

15

Thank you, marshals.

16

MS. SARAFA:

17
18

Get the voir dire

Your Honor, if I may just ask,

Mr. Aravind represented -THE COURT:

The time is excluded between now and then,

19

that is between now and December 5th from the provisions of the

20

Speedy Trial Act because the defense has requested that date in

21

the interests of justice are best served by permitting the

22

defendants and defense counsel to prepare for trial and they

23

want December 5.

24

Yes, Ms . Sarafa.

25

MS. SARAFA:

Two quick questions, your Honor,
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1

Mr. Aravind represented that Ms. George conducted a number of,

2

she conducted a series of confirmatory tests and a number of

3

other tests to confirm traces of heroin.

4

hetll be producing information about a test that he learned of

5

yesterday.

6

to defense counsel if all of the -- if we've received

7

information concerning all of the tests that were conducted on

8

the package.

9

10
11

So I understand that

I would just request that the government indicate

THE COURT:

I've made my ruling.

subtracting from my ruling .

MS. SARAFA:

I am not adding or

That's my ruling.

I also would like to just clarify, it

12

sounds like from Mr. Aravind ' s testimony that there are no

13

contemporaneous documents in connection with the field tests.

14

I guess I would ask

15

THE COURT:

You are going to get all the 3500 material

16

and 26.2 material on the Thursday before trial.

I just ruled

17

that way and the government just told you that.

Also, I've

18

told the government to supply you with Ms. George's, that's the

19

DEA expert, I ' ve told the government to supply her expert

20

report to you November 1st.

21

clearer than that.

The matter is concluded for today.

22

Thank you very much.

23

MS. SARAFA:

24

THE COURT:

25

I don't think I can be much

Thank you, your Honor.
See you December 5th.
(Adj ourned)
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